The Auetrsiion Plnsnelal Beview
’ R Buly BT

bk s

ASIC s motives in bringing
an action against Citigroup
have wider implications than
the outcome of the case,
writes Pamela Hanrahan,
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1 victory for the status quo, in the
investment banking context, The
commmon {but not inevitable)
graclice of investment banks
running both advisory and
propriel rading businesses has
been upheld, with judicial
condirmation that robust Chinese
wulls ¢an provide an answer to the
resuiting legal problems of conflict
mansgement and insider trading.

The Federal Court proceedings
arose oul of events in late August
2065 when Citigroup was acting as
adviser to the listed Toll Holdings in
izs tnkeover bid for the stevedoring
comnpany Patrick Corp. Citigroup
had been trading in Patrick shares
on s own aecount on the lagt
business day before the bid was
snnounced. ASIC s resalting
investigation led it to allege
Clitigroup’s proprietary frading in
Patrick had breached » fiduciary
duty owed by Citigroup o Toll.

ASIC Capgued C itigroup’s actions
contravened the financial services
laws reguiating conflicts of interest
a3 well as the insider trading laws
that prohibited any trading by the
proprietary desk in the absence of
an effective Chinese wall separating
the “‘public’” and “*private’ sides of
the bank.

The legal theory underpinning
ASI s case required it to establish,
Firat and furomost, that Cltigroup
owod s fiduciary duty 10 Toll.

Some commercia relationships

- tncluding thase batween trustens
and heneficmries, sgents and
principals, and direotars and
companies — are nherantly
fiduciary. Onhers may be treated a3
such by the courts if they have
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ASIC chairman Tony B'Alolsio polnts out that losing the action iz not grounds for crilicism.

certain atiributes of confidence,
reliance and vulnerability —
attributes that often exist between a
financial adviser and its client,

An adviser that is in a contractual
hut not Fiduciary relationship with
its client owes to that client
funddmental common law duties to
aet honestly and with care, and to
keep its promises, including its
promise to provide its best advice to
the client. That much is clear.

Treating the relationship as
fiduciary carries with it further and
higher obligations, including an
obligation on the adviser not o put
itself in a position where its own
interests might realisticalty conflict
with its performance of those duties,
unless the client has given its
informed consent {o the adviser
being in that position,

Last week, ASIC fell at the first
hurdle, The Federal Court held that,
i # relationship that is potentially but
not inherently fiduciary, the parties
wan agroe a8 8 matter of simple
contract that thesy addilional
fduciary ohligations should not
apply. That agreement can be

invalidated by ordinary contractual
flaws - mistake or misrepresentation
— butnot by a failure on the part of
the adviser to obtain the more
complex “informed’” consent of the

client to the surrender of the fiduciary

protections to which they might
otherwise have been entitled,

In defending its decision to sus
Citigroup, new ASIC chairman
Tony 1¥ Aloisio guite rightly pointed
ont that the fact that the Federal
Court’s decision ultimately went
against ASIC is not, of itself,
grounds for criticism. A regulator
that brought only those actions it
knew it could win wonld soon be
dismissed as, at best, reluctant o
move in areas of legal or commercial
complexity or, at worst, ineffectual.

But against that, a regulator
litigating to clarily issues of law or
policy needs to balance the rights of
the individual firms affected by its
actions, It needs s ¢lear goal, a
strong legal theory and a genuine
belief that Hilgation, rather than ity
alternatives, is the only reslistic way
$o2 achiove s broader aims,

AR has always maintained that
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its goal in this litigation was not to
put an end the practice of investmen
banks engaging in proprietary
trading that may run contrary o the
interests of their advisory clients,
however unpalatable such a practice
might seemn. Rather, ASIC says, its
concern was with the guality of the
consent that must come from a client
such as Toll, before the client can be
szid to have given up the additional
protections that the fiduciary
proseriptions provide.

In the context of ASIC’s broader
concerns about financial advisers
and conflicis of interest, the Federal
Court’s decision is a telling blow. It
remains to be seen whether the
bigger fallout for ASIC comes not
from the ire of the investment
banking community, but from the
precedent the case has established
for contracting out of fiduciary
protections in the wider investment
advisory space,
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